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March 30, 2006

Ms. Georgina Naismith, Panel Co-Manager


Mr. Ray Crook, Panel Co-Manager

Kemess North Copper-Gold Mine



Kemess North Copper-Gold Mine


Joint Review Panel





Joint Review Panel



160 Elgin Street, 22nd Floor




201 – 1290 Broad Street


Ottawa, Ontario, K1A 0H3




Victoria, B.C.  B8W 2A5

Facsimile:  (613) 957-0941




Facsimile:  (250) 383-2978

Dear Ms. Naismith and Mr. Crook:

We thank you for your time and effort to set up this important meeting with the Gitxsan hereditary chiefs.  We ask that you consider our concerns carefully and understand that the Gitxsan, along with the other three Nations, have aboriginal rights and title in these lands and their resources.  

The Gitxsan’s rights have been recognized on a prima facie basis by the courts which gives the Gitxsan procedural and substantive rights in relation to government decisions on proposed activities within Gitxsan Territory.  We hope this meeting will help establish the means for us to exercise our rights on an informed and properly-resourced basis in relation to decisions related to Northgate’s application to expand the Kemess Mine.

1.
Coordination with the other three Nations

The Gitxsan will continue to coordinate our efforts with the other three Nations to express our interests and concerns related to Northgate’s application, the EIA hearings, and consultation with the government.  That coordination may consist of joint submissions or coordinated individual submissions to the Review Panel in the hearing, as well as direct consultations with the appropriate government representatives during and after the hearing.    

The following sections briefly outline what the Gitxsan would require to participate on our own behalf in parallel with the efforts of the other three Nations.

2.
Expert assistance in support of the Gitxsan participation in the EA review

Northgate filed a substantial amount of evidence in support of its application.  The Gitxsan require adequate resources to review the evidence and to understand the implications of the project on Gitxsan interests so we can then advocate our interests.  Without such resources, the Gitxsan cannot participate in the EA review, government consultations, and decision-making in a meaningful way.  

In particular, the Gitxsan require technical experts to assist us with our submissions to the Review Panel.  To be efficient, we will concentrate on several key areas that are essential to the Gitxsan interests.  For other technical areas, the Gitxsan may rely on the efforts of other intervenors, particularly government agencies, who will be developing the record before the Review Panel.

The key areas of evidence are as follows:

(a)
Economic analysis - (natural resource economist required)

The Ministers must ultimately decide how to trade off the costs and benefits of this project among the various stakeholders to reach a decision on the project.  The Ministers will use the Review Panel’s report to assess the relative weight to be given to each of the interests.  The Ministers must also consult with the Gitxsan and other three Nations who will be affected, and then accommodate our aboriginal interests before they make decisions affecting our rights.  The Gitxsan need expert assistance to develop our economic analysis to help the Ministers value our interests. 

Our aboriginal title to this land includes the right to choose the use to which the land can be put and includes an economic component that must be taken into account.  To give effect to these aboriginal title rights, we must assess the value of the resources that Northgate will extract from our land, the benefits to the Gitxsan, and the detrimental effects to Gitxsan interests that result from Northgate’s activity.  

Fundamentally, we oppose Northgate’s proposition that it is an acceptable trade off to destroy Amazay Lake to extend the life of the mine for an additional twelve years.  The mine expansion would create small short-term benefits for only a few; the destruction of Amazay Lake creates permanent widespread harm.  Northgate itself concedes in the application that the loss of Duncan Lake is a “major” aquatic habitat loss.  For the Gitxsan, this loss would be much more.  This loss would have many dimensions for our culture.  It would be a significant contravention of Gitxsan Ayookw (Laws) which require us to respect all things that have life.  Our Gwalx yeinxsw (inheritance) is our life force and we must pass on to the next generation the life forms of our territories and must never diminish this inheritance.  The Supreme Court of Canada itself recognized this basic principle of sustainability in paragraph 166 of the Delgamuukw decision:
Three aspects of aboriginal title are relevant here. First, aboriginal title encompasses the right to exclusive use and occupation of land; second, aboriginal title encompasses the right to choose to what uses land can be put, subject to the ultimate limit that those uses cannot destroy the ability of the land to sustain future generations of aboriginal peoples; and third, that lands held pursuant to aboriginal title have an inescapable economic component.  

Northgate defends its proposal by saying that it is the only economically feasible option to dispose of mining tailings.  As explained in our January 20th letter to the Review Panel, Northgate’s argument is flawed because it fails to consider the true costs imposed on the environment and other people.  Also, the Gitxsan’s aboriginal right to decide the use to which the land is put is ignored.  The trade off is unacceptable when those external costs are considered and properly valued.   

Further, Northgate’s assessment of the economic impact is not a proper benefit/cost analysis.  Its narrow scope considers only Northgate’s perspective and does not assess the net impact on the provincial economy.  Much of the economic transfer to government that Northgate cites as a benefit is really a net cost to the Province.  Northgate’s assessment distorts the net value of this project from the provincial perspective.  

(b)
Water resource implications - (hydrologist required)

The Gitxsan require expert assistance to evaluate the implications of destroying Amazay Lake.  In particular, the surface water and ground water flow patterns affect a broad ecosystem throughout the watershed downstream of the lake.  Northgate has not adequately assessed the baseline information for these aspects of the watershed.  Nor has Northgate adequately assessed the post-project implications and the resulting environmental and social effects.

Creating a reservoir at the headwaters of this watershed will also affect the physical and biological characteristics of the downstream lakes, rivers and wetlands.  The Amazay “reservoir” would change the annual stream flow characteristics downstream, particularly during the spring freshet.  The physical characteristics of the watershed will change as a result, so will the ecosystem that depends on the watershed.  We need a comprehensive assessment of the implications of these changes.  The health of the watershed and the related ecosystem is a paramount concern for the Gitxsan. 

The Gitxsan have an Ax (Water) Policy that must be implemented in this area.  Our Ax (Water) Policy and our values related to water must be respected.  Ignoring our policy and decision process is an infringement of our aboriginal title rights.  Such action will cause detrimental effects from the project that would lead to confrontations among the parties.  
(c)
Fisheries implications - (fisheries biologist required)

The Gitxsan require expertise to assess the fisheries implications of the tailings disposal in Amazay Lake and its downstream effects.  Our expert will assess the compensation techniques and implications associated with introducing exotic species (the Amazay Lake fish) into other lakes in the region.  A good working knowledge of how these activities fit with the federal and provincial Fisheries policies will be important.  More importantly, the Gitxsan have policies that relate to fish that must be implemented as part of the reconciliation of Gitxsan interests.
We look to DFO to provide significant input to the Review Panel to develop the record in these areas.  However, the Gitxsan require our own expert who is familiar with Gitxsan perspectives.  

(d)
Wildlife implications - (wildlife biologist required)

The Gitxsan are concerned about the impacts on culturally-important wildlife species.  Other agencies such as Environment Canada and the Ministry of Environment will provide analysis in their review in these areas, but will not be able to provide the Gitxsan perspective on the implications.  We need an expert who understands the Gitxsan perspective in this area. 

(e)
Gitxsan traditional use

The EIA Guidelines call for First Nations’ participation and input in various ways including the following:

8.13 Traditional Uses – First Nations will have their own views on VECs, and First Nations objectives for water and watershed, wildlife, fish, etc., may support traditional use activities in the Project’s zone of influence.  Information on these matters should be provided by First Nations, or, if First Nations do not provide this information, then available information from other sources should be used, and efforts undertaken by the Proponent to obtain this information should be identified. 

If we do not provide this information directly, the Review Panel says it will rely on other sources.  That outcome would be unfortunate since we are the only ones who can truly provide the Gitxsan perspective.  Given the profound implications of this project on Gitxsan interests, it is important that we have adequate time and resources to prepare and present our interests.  

Northgate has offered to pay Gitxsan representatives for the time and effort to allow Northgate to collect information to prepare a report to submit in this review.  The presentation of that information will be controlled by Northgate and will likely result in perspectives that do not represent the Gitxsan perspective in spite of the fact that they would purport to be based on information collected from the Gitxsan.  

For example, in a letter dated March 24, 2006 addressed to the Gitxsan Treaty Office signed by Peter MacPhail, Vice President, Operations, Northgate Minerals Corporation has the following to say:


“Concerning the land and resource management plans, we wonder if perhaps you have misunderstood our request. We were not seeking for the Gitxsan to develop a land and resource management plan, we were only requesting copies of any existing land and resource management plan. We appreciate you sharing with Mr. Hendriks copies of the following documents:

· Gitxsan Ax (Water) Policy

· Watershed Planning Background Information

· Inside Gitxsan; and

· Oil and Gas Ayookw

While these documents provided insight into how the Gitxsan value Land and Water resources in a general sense, they did not provide any information specific to the project area. We have therefore not used this information in our response to comments received in our EIA. We have nonetheless forwarded the documents to the panel secretariat for their information.”

Without Gitxsan participation the JR Panel will not have a comprehensive detailed report on the cultural importance of the lake, the surrounding area and the watershed downstream of the project.  

Given the broad legal implications of the report for this proceeding and others in the future, we require legal counsel to assist us with this work.  

3.
Environmental assessment review process

The documents on the CEAA Registry related to the review process do not give much detail about how this process will unfold.  The February 7th memo issued by the Review Panel indicates the following:

· Northgate will respond to the public comments on the EIA by February 24.

· Several provincial ministries will have until May 8 to provide further comments in areas specified by the Review Panel.

· The Review Panel will distribute Northgate’s comments to the government agencies and ask for comments back by March 24.

· The Review Panel will then reassess the state of the record to determine whether the application can be set down for hearing.  (late March/early April)  

· If the Review Panel decides the application is ready, it will set a hearing date that will allow at least 45 days for the hearings commence.  That means the hearings will commence in late May or early June at the earliest.

· The hearings will be convened in Prince George, Smithers, Mackenzie and possible other locations

Our comments on the structure of the hearing process are as follows:

(a)
Adequate time in advance of the hearing to prepare.  

The Gitxsan will require more than 45 days to prepare for the hearing.  We suggest that the following steps and time will be necessary.  The time allocations we have recommended are reasonable and even quite modest in comparison with most major project reviews.  

Pre-Hearing Steps
Time Required

Hearing order issued setting the hearing dates and locations   


Participants register to participate and indicate their area of interest and identify the issues they will address
2 weeks

The Review Panel issues a list of registered parties
2 days

Northgate serves its application and written evidence on registered parties.  Written evidence includes a list of the witness that Northgate will call to speak to the application and evidence, including a list of their qualifications 
1 week

Review Panel and Registered Parties send written information requests to Northgate
4 weeks

Northgate responds in writing to information requests
2 weeks

Registered Parties file their written evidence or letters of comment.  Written evidence includes a list of the witnesses  that the Registered Parties will call to speak to the application and evidence, including their qualifications
4 weeks

Review Panel, Northgate, and Registered Parties send written information requests to the Registered Parties who filed evidence
2 weeks

Registered Parties respond in writing to information requests
3 weeks

Hearing commences
18 weeks from Hearing Order

(b)
Structure of the Hearing  

We anticipate that the hearings will be accommodating a mix of “town hall” style presentations and technical evidence presentations.  We suggest that the hearings be structured to separate the two elements.

We are instructing our legal counsel to cross examine Northgate’s experts and then present the Gitxsan evidence. It will be difficult and costly to follow the hearings from town to town to conduct cross-examination.  It would be better if the technical hearings were held in one location.  
4.
Concluding Comments

The Gitxsan thank you for the opportunity to meet with you to explain our interests in this review.  The adverse effects of this project, including the destruction of Amazay Lake, have  profound implications for the Gitxsan, both immediately and for many generations to come.  As a result, the Review Panel must take the time to ensure the Kemess North Project is properly assessed and takes into account our interests.  We want to participate in the review and decision-making on this project, but require adequate resources to do so.

We trust this information is of assistance to the Review Panel and look forward to your response.

Sincerely,

Original signed by

Rena Benson

Chief Rena Benson 

Gitxsan House of Nii Kyap

BOX 229, HAZELTON, B.C.  V0J 1Y0
TELEPHONE: (250) 842-6780
TELEPHONE: (250) 842-6709


