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Gitxsan Treaty Office


July 4, 2006

Facsimile:  (613) 957-0941

Ms. Georgina Naismith, Panel Co-Manager

Kemess North Copper-Gold Mine

Joint Review Panel

160 Elgin Street, 22nd Floor
Ottawa, Ontario  K1A 0H3
Facsimile:  (250) 383-2978

Mr. Ray Crook, Panel Co-Manager

Kemess North Copper-Gold Mine

Joint Review Panel

201 – 1290 Broad Street

Victoria, B.C.  B8W 2A5

Attention:
Ms. Naismith and Mr. Crook:

Re:
Gitxsan House of Nii Kyap – Participant Funding for the Kemess North Mine Expansion Project (the “Kemess North Project”)

Further to Northgate’s April 25th and May 12th letters to the Panel commenting on the participation of First Nations in the EA review process, we feel that a response from the Gitxsan House of Nii Kyap is warranted so the record before the Panel is clear.  

1.
 GITXSAN Participation TO DATE

Northgate says in its April 25th letter “certain First Nations have chosen not to participate in the Review Panel process.”  That is not so for the Gitxsan.  We participated in the EA Review process to the extent we can with our limited resources.  Most recently, we have filed submissions on January 22, March 30, and May 10, 2006.  

Those submissions outline our concerns with Northgate’s application and the EA Review process, but they are only preliminary in nature.  To respond fully to Northgate’s application and to provide the information requested by the Panel, we require adequate resources.  To date, most of our resources have been consumed in addressing the preliminary procedural issues related to the EA Review process and our participation.  

2.
traditional knowledge AND USE INFORMATION

The Panel's stated position is that consideration of aboriginal rights and title issues are beyond the scope of EA Review mandate.  Nonetheless, the Traditional Knowledge and Use information the Panel seeks for the EA Review overlaps considerably with the information that would support of our aboriginal rights and title claim in the areas affected by the project.  Accordingly, we want to present a proper and comprehensive account of this information.

Northgate asserts that the Gitxsan’s claim to have traditional use of the Kemess North area and its downstream watershed is “very weak”.   Northgate says this assertion is based the publicly-available information, yet Northgate’s consultant acknowledged that he did not consider relevant and publicly-available information that is part of the record in the Delgamuukw litigation.  Northgate decided a review of Delgamuukw evidence would consume too much time and money.  

We know the Gitxsan have traditionally used the Amazay Lake area.  It is frustrating to now be expected to demonstrate our claims to a third party who wishes to destroy Amazay Lake.  Moreover, we are at a great disadvantage to counter Northgate's assertions when we are not given adequate resources to undertake the research to document our claims for the EA Review.  

If the Panel's mandate does not include an assessment of aboriginal rights and title, then the Panel should take a broad view of the project's implications for First Nations who are in and who neighbour the project area.  The adverse social and environmental effects flowing from the destruction of Amazay Lake will be widespread throughout the region.  The impact on First Nations is not confined to the Amazay Lake and the downstream watershed.   

3.
FUNDING  

(a)
Northgate’s funding

Northgate says that it has provided $250,000 in funding to 5 Nations -- $150,000 to fund the negotiation of a Consultation Agreement and $100,000 to fund an expert environmental review of the study of tailings storage alternatives.  Northgate notes that $230,000 has been advanced so far.  Given the scope of the EA Review, the remaining balance of $80,000 is inadequate to be shared amongst the 5 First Nations.  

The Draft Consultation and Accommodation Agreement (“CA Agreement”) attached to Northgate’s April 25, 2006 letter was never agreed to nor executed by the Gitxsan.  It is inappropriate for Northgate to now present the draft CA Agreement as evidence of agreement.    Northgate’s offer of funding related to the CA Agreement was conditional.  We are concerned about the extent to which our interests would be compromised by accepting those conditions.  

Northgate’s new offer of funding in their April 25, 2006 letter is $200,000, available to First Nations who commit to participate in the review process in a constructive and timely manner.  It appears, however, that the new funding is directed towards First Nations that are not participating in the EA Review, and not to the Gitxsan who are participating in the EA Review.   

As we have stated in previous letters to the Panel, we will provide relevant Traditional Knowledge and Use information if we are given sufficient funding to gather the information under reasonable conditions that respect the cultural sensitivity of this information and ensure that a comprehensive report is prepared.     

(b)
Lack of Adequate Funding by Government

Our aboriginal rights include both substantive and procedural rights that are protected under section 35(1) of the Constitution Act.  Northgate has challenged our aboriginal rights in the Project area.  The EA Review imposes special demands on us to supply information on Traditional Knowledge and Use and other aboriginal interests that may be affected by the Project.  The funding made available to the Gitxsan has been insufficient to answer these demands.  To date, we have not received a response from either government on our funding request.  

In a letter dated May 23, 2006 to Chief John Allen French, Scott Streiner and Joan Hesketh state that:

Based on a preliminary assessment, the federal and provincial governments have found that the strongest claims in the geographic area in question appear to those of the First Nations represented by Tse Key Nay.  However, the Gitxsan continue to assert claims in the area.  Should it eventually be determined that consultations are required with the Gitxsan as well as the Tse Key Nay, the federal and provincial governments will explore options with all affected First Nations. 

The basis for this conclusion has not been explained to us even though it has serious implications for us.  Further, the concluding sentence in that paragraph indicates that our claims are still under review, yet we do not know how the “preliminary assessment” is being made.  We do not understand how the federal and provincial governments can assess the merits of our claim without consulting us.  

By copy of this letter, we request a copy of the federal and provincial government's preliminary assessment, together with the supporting documents and records that were considered as part of that assessment.  We also ask to be consulted on this important issue. 
4.
the EA Review and Consultation with First nations

On page 3 of Northgate’s April 25, 2006 letter, Northgate comments on Crown consultation in the EA Review, as follows:

As Northgate understands it, First Nations have taken the position that the Crown owes a duty to consult on the Kemess North Expansion Project, separate and apart form the environmental assessment process.  

In its Taku River decision, the Supreme Court of Canada made it clear that a respectful and inclusive environmental assessment process can discharge the Crown’s duty to consult.  It follows that Crown consultation need not be undertaken as a separate or parallel process to the currently underway.  

The Gitxsan disagree with Northgate's view.  Unlike the environmental review in the Taku River case, the federal and provincial governments in this EA Review have explicitly excluded consideration of aboriginal rights and title from the scope of the EA Process.  Further, we are not part of the review panel.  The EA Review will not be sufficient to discharge the Crown’s duty to consult with us on the project and to accommodate our aboriginal interests.  

5.
conclusion

We remain willing to contribute our Traditional Knowledge and Use information and to participate in this EA Review.  However, we do not want to do so by half measures that will prejudice our aboriginal rights.  We want the opportunity to participate under fair and reasonable terms with adequate funding.   

If you have any questions or wish to discuss this matter please contact me.
Sincerely,

Chief Rena Benson
Gitxsan House of Nii Kyap

Copy to: 
Carol Jones, Panel Chair

The Honourable Rona Ambrose, Minister of Environment

The Honourable Barry Penner, BC Minister of Environment

Northgate Mineral Corporation

Scott Streiner, Canadian Environmental Assessment Agency 

Joan Hesketh, BC Environmental Assessment Office

BOX 229, HAZELTON, B.C.  V0J 1Y0
TELEPHONE: (250) 842-6780
TELEPHONE: (250) 842-6709


