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May 23, 2007

Carol Jones, Chair

Kemess North Joint Review Panel

PO Box 8856

Victoria, B.C. V8W 3Z1

Dear Panel Members,

Re: Kemess North—Tse Keh Nay Final Submissions

Thank you again for the way you have conducted these hearings.  I am attaching the final version of the Tse Keh Nay’s submissions.  We have taken into account comments raised by Northgate at the hearings in Smithers and have made some revisions.  We have also added a few other key points.

Here is a brief summary:

1. On May 16, 2007, Mr. Neufeld commented that it is unfair for the Tse Keh Nay to criticize the lack of traditional knowledge and the small sample size of Tse Keh Nay members in the reports prepared by Northgate’s experts because the Tse Keh Nay have not provided community access to Northgate.  This is a fair comment.  The Tse Keh Nay remain concerned about the methodologies and assumptions for some of the reports but we have modified the criticisms about sample size and lack of traditional knowledge.


2. On May 16, 2007, Mr. Neufeld raised questions about the Tse Keh Nay statement that there were fundamental problems with the exclusion of First Nations from the LRMP process but even disregarding those issues, that it was difficult to understand how the proposed mine could meet the objectives of the Mackenzie LRMP.  Mr. Neufeld pointed out that the proposed mine is in the RMZ zone #7 which allows mining.  This is correct.  However, upon review, the Tse Keh Nay’s point still stands.  It appears unlikely the proposed mine can meet the wildlife and water objectives set out in the LRMP.  We have added some comments on this issue.


3. The Chiefs requested me to point out that a number of undertakings were only partially answered or remain completely unanswered.  There are quite a few examples.  We are only highlighting three of them.  The Tse Keh Nay request the Panel to take these unanswered and partially answered undertakings into account and, where appropriate, comment on them in writing your recommendations.  

a) Undertakings #4 and #5 (which provincial agencies responsible for cumulative impacts and consultation with First Nations?)  Anne Currie tried to answer this question in her letter dated November 20, 2006 and in the meeting on May 10, 2007.  However, the question has not been fully answered.  It appears that nobody on the provincial side is responsible for cumulative impact monitoring and management and that they do not have a clear line of authority for consultation and accommodation discussions with First Nations.


b) Undertaking #12 (When does DFO consult with First Nations?)  DFO did not really answer this question in the letter dated November 21, 2006.


c) Undertaking #25 – (Is destruction of Amazay consistent with the Ministry of Mines policies?)  The undertaking responses state that this question was answered but it is clear from the transcript that Ms. Bellafontaine did not answer the question (see November 22, 2006 Transcript, Vol. VIII, at p. 1551.  Instead she provided a circular response and re-asserted that the destruction of Amazay is consistent with Ministry policies.

4. Pam Prior and Margo French presented a summary of their findings from the Healthy Land Healthy Future project.  This was intended to be a multi-phase, multi-year project to assess health impacts of contamination in lands, waters, animals and fish in Tse Keh Nay Territory.  Takla and Tsay Keh Dene pushed for this study because nobody was researching the observations of the Elders and members about contamination.  On May 17, 2007 during the Smithers hearings Northgate raised questions about baseline data and background levels.  Pam and Margo discussed their methodology and the need for ongoing studies and sampling.  Unfortunately, Pam advised the Chiefs by e-mail today that she has just received notice from Health Canada that Tse Keh Nay’s funding for the upcoming year has been cancelled due to funding cuts.  


Best wishes in your deliberations.  The Tse Keh Nay look forward to your recommendations.

Sincerely,

Woodward & Company

[image: image1.png]



Murray Browne

Barrister & Solicitor

cc.
Tse Keh Nay Chiefs

Tse Keh Nay Draft Summary of Issues

Kemess North Joint Review Hearings

(Smithers, May 14-17, 2007)

2I.    Requested Findings of Fact



4II.     Requested Recommendations



5III.     The Big Picture: There is Nothing That Would Make This Right


5a)    History of denial of aboriginal rights and title


8b)    Canadian governments, society and corporations need to learn from our history


9c)    Environmental Justice issues


12d)    The Tse Keh Nay are not Pawns on a Chess Board


13e)    A few jobs to Tse Keh Nay members do not justify destroying Amazay


13f)    It’s time to do the right thing



14IV.    Summary of problems with the process and consultation


14a)    Ongoing Funding Problems


16b)    Lack of full and meaningful involvement in setting up the process


17c)    Lack of consultation in dealing with issues


18d)    Questions about the LRMP; lack of a joint land-use plan


19e)    There are better consultation, co-management and EA models available


21f)     Lack of information, studies, baseline data, analysis, etc.


26g)     Lack of Information and Analysis on Cumulative Impacts


30h)     Not consistent with Commitments by Governments and Northgate



31V.   Draft Summary of Potential Impacts on Traditional and Present Use


31a)   Draft report


31b)   Statements from Chiefs, Elders and Community members





I.    Requested Findings of Fact
1. The Tse Keh Nay respectfully request the Panel to make the following findings of fact:


a) The proponent, Northgate Minerals, is seeking authorization to drain Duncan Lake, dam the valley to a height of approximately 90 m, and convert it into a tailings impoundment to receive over 740 million tons of potentially acid generating waste from the proposed Kemess North gold and copper mine.  


b) The proponent has undertaken studies indicating that the Duncan Lake impoundment option is the only economic option.  This conflicts with the analysis by Eileen Blackmore for the Tse Keh Nay and with analyses from Environment Canada and Robertson-Rescan.  (On May 16, 2007 Richard Neufeld, legal counsel for Northgate stated that the Robertson Rescan report confirms the need to use Duncan Lake.  The Tse Keh Nay view is that the Robertson Rescan report highlights the fact that other methodologies were available for assessing risks and options.)


c) Duncan Lake is a pristine 6-km long fish-bearing mountain lake which the Tse Keh Nay call Amazay.  The Tse Keh Nay say that Amazay and the surrounding area are sacred to them.  


d) There is a long history in British Columbia of the government denying aboriginal rights, title and interests, and of the government making choices without meaningful involvement of First Nations to provide developments and benefits to non-aboriginal citizens and corporations at the expense of First Nations.


e) There is written evidence of Tse Keh Nay use and occupation of Amazay and Thutade area dating back to at least Samuel Black’s journals of 1824.  Anthropologists such as Diamond Jenness have detailed the historic organization of the Tse Keh Nay and their use and occupation of the area.  There is archaeological evidence of Tse Keh Nay use and occupation dating back over 1200 years.  The Tse Keh Nay have oral history of use and occupation of the area dating back to the time of the mammoths.  There is also oral history of battles and oral history and evidence of burial sites for a number of famous Tse Keh Nay ancestors.


f) Both the Tse Keh Nay name and the English name reflect long use and occupation by the Tse Keh Nay.  In early history the Tse Keh Nay named the lake “Amazay”.  One of the meanings of this is “Little Mother” which appears to reflect the fact that the valley provides habitat and may be a birthing ground for important animals such as caribou and is also a well-spring for the culture.  In more recent times, the Tse Keh Nay gave the lake an English name as well: Duncan Lake.  There are at least two Tse Keh Nay stories relating to this name.


g) The Amazay-Thutade area includes important spiritual areas and areas for hunting, fishing, living and passing on the Tse Keh Nay culture and way of life to younger generations.


h) The Tse Keh Nay have already been subjected to extensive displacement and suffering to benefit the citizens of British Columbia including the taking of Tse Key Nay lands for non-aboriginal settlement, impacts from forestry, mining, railways and roads, and the massive impacts of the Williston dam which flooded out hundreds of acres of Tse Keh Nay villages, hunting areas and sacred sites to create cheap hydro power for the citizens and industries of British Columbia.


i) The proposed Kemess North mine and the destruction of Amazay will extinguish the ability of the Tse Keh Nay to fish in Amazay, to hunt groundhogs, caribou and other animals around Amazay and in the area of the mine, to gather plants and medicines, and to carry out sacred ceremonies in the mountains above the lake.


j) The proponent’s predecessor received the rights to Kemess South and an expedited approval process in a deal with the Province resulting from the creation of the Tatenshini Park.  This is another example where Tse Keh Nay rights and Territory were sacrificed for the benefit of the provincial government, the general public and mining companies.  There was no consultation with the Tse Keh Nay and the First Nations have received no compensation from government for the destruction of their Territory and the interference with their use of the area caused by Kemess South.


k) The proponent has already benefited from over $160 million in compensation plus millions of dollars in tax breaks.  The proponent is seeking another major subsidy worth hundreds of millions of dollars at the expense of the environment and the Tse Keh Nay.     


l) The Amazay and Thutade area at the top of the Finlay watershed are completely blanketed with mineral tenures, stakings, exploration areas, and past, present and proposed mines.  There is no evidence that the Tse Keh Nay were meaningfully consulted before the provincial government created rights for third parties over the area in the upper Finlay watershed.


m) Clear-cutting, mining, roads and industrial development in the rest of the Territory have made the Amazay/ Thutade area increasingly important as a refuge for animals and as one of a rapidly decreasing number of places where Tse Keh Nay people can exercise their rights, carry out sacred ceremonies, connect with their ancestors and live a traditional way of life.    


n) Neither the proponent nor the governments have provided adequate studies, wildlife inventories and baseline data in many important other areas such as archaeology, ethnography, and socio-economic impacts.  There have been no studies at all on caribou calving grounds, bird nesting areas, and groundhogs, and little investigation into plants and medicines that are important to the Tse Keh Nay.  


o) Tse Keh Nay Traditional Ecological Knowledge indicates that Tse Keh Nay Territory and the fish, wildlife and waters in it are becoming increasingly contaminated.  Environmental testing by the Tse Keh Nay has revealed contamination in a number of areas of Tse Keh Nay territory as well as hot spots with high exceedances of permissible levels in the Kemess South area.  The fish in the Williston reservoir are contaminated with high levels of mercury and are not safe for the Tse Key Nay to consume.  Sampling results indicate that aluminum; chromium and manganese concentrations in Tse Keh Nay Territory exceed government Irrigation Use guidelines in areas such as Lovell Cove, Takla Lake, Bear Lake, Bulkley House, Cassa Lake, Bralorne Mine, Silver Mountain, Kemess, Driftwood River, and Baker's mine.  Other results for water samples show that arsenic, mercury, lead, antimony and selenium contents might exceed the guidelines. Further testing is required to confirm contamination at these sites. For soils, elements with higher concentrations than guidelines are boron, cadmium, cobalt, chromium, copper, molybdenum, nickel, vanadium and zinc. 


p) Independent research by Jessica Place of the University of Northern B.C. has concluded that the Tse Keh Nay have a high level of fear and stress that the Kemess North mine and the destruction of Amazay, in combination with other industrial development, will contaminate the whole watershed and the waters, fish and wildlife the Tse Keh Nay rely on to sustain themselves, their culture and their way of life.

q) No government ministry, agency or representative is responsible for tracking and managing cumulative impacts and the governments have done nothing to work with the Tse Keh Nay on cumulative impacts.


r) The Tse Keh Nay represent the major population of citizens in their Territory.  There are no major permanent non-aboriginal settlements in Tse Keh Nay Territory.  The primary impact of this mine will be on the Tse Keh Nay.



II.     Requested Recommendations


2. Tse Keh Nay respectfully request the Panel to make the following recommendations to the Ministers:

a) Reject the destruction of Amazay. 


b) Do the right thing and work with the Tse Keh Nay in a manner consistent with legal requirements and the commitments made to First Nations in the New Relationship and the Transformative Change Accord.


III.     The Big Picture: There is Nothing That Would Make This Right


3. In the words of Chief French: 
“…this is not our way... I'm sorry, but we just can't be a part of destroying Mother Nature.  These talks should have never have started in the first place.  There is nothing that would make this right.”

(Chief John French, opening ceremony, October 30, 2006)

4. “I can understand the first time when the Europeans first came here, there was a language barrier and we couldn't understand each other. But now we can speak. You understand me, I understand you. And we've been trying to tell them, ‘This is our territory, please don't destroy it.’ One of them said to me, ‘We're just like a big train, we just go through and run over you.’  That's what they said to me.  And as human beings, you don't run over another person like that. You don't do that. You have to have respect, as we do for the land.”
(Charles Sampson, Hearings Transcript, Smithers, November 24, 2006, at p. 2059)

a)    History of denial of aboriginal rights and title

5. The history of relations between the Crown and First Nations in B.C. is a history of denial and exploitation.


6. This history goes back at least to the early 1500s when European church leaders, explorers, philosophers and kings argued over whether indigenous people are human, whether we are capable of owning property and whether our lands and resources were free for the taking.  Anyone interested in the history of this can compare various Papal Bulls such as the one issued by Pope Paul III in 1537 entitled “Sublimis Deus Sic Dilexit” stating that Native people were “veritable men capable of reasoning and receiving divine grace” and that we should not be annihilated or reduced to slavery “like poor beasts of burden”.  This can be compared to the bull Romanus Pontifex of 1452 issued by Pope Nicholas V to King Alfonso V of Portugal stating that:
“[W]e bestow suitable favors and special graces on those Catholic kings and princes, ... and intrepid champions of the Christian faith ... to invade, search out, capture, vanquish, and subdue all … pagans whatsoever, and other enemies of Christ wheresoever placed, and ... to reduce their persons to perpetual slavery, and… to appropriate ... possessions, and goods, and to convert them to ... their use and profit ...”

7. This led to the 1550 Las Casas/Sepúlveda debate at Valladolid.  Among the hotly contested issues were alleged accounts of Aboriginal barbarity, idolatry, and sins against natural law.  Sepúlveda's arguments sought to justify war and enslavement of natives.  Las Casas argued for education and peaceful conversion to Christianity.

8. We can draw a historical line from this debate from the 1500s to the statements from Chief French in the opening ceremony for these Panel proceedings and to the presentations from the students and teachers from the Kwadacha school.  It is a lot more subtle now.  Perhaps we don’t have slavery (although young aboriginal girls in the sex trade in Vancouver may not agree) but we are still stuck in the debate over whether First Nations own our traditional lands and resources or whether those lands and resources can be appropriated and converted for the use and profit of non-aboriginals and governments.

9. In the opening pipe ceremony Chief French made the following statements:


“Your value of life and my value of life are two different things… A guy like me here today is art to most of you, maybe a joke to some of you.  I am not art.  I am a human being…This is who I am, this is how I pray…This is who I am…My spirit carries the pipe with the name that comes from my territory, right where I am…
We must become more important, our people…These talks should have never started in the first place…
Why am I talking about all this stuff?  Because it’s all relevant.  Who’s given everybody the right to come here and to talk about land that we have never … in any way signed a treaty agreement or anything like it?  We never have.  We have never given anyone the right to do what everybody is here to discuss.”

10. In 1763 the British Crown announced in the Royal Proclamation that no First Nation lands in Canada would be unlawfully taken.  The Crown stated that it was concerned about “great frauds and abuses” taking place in the New World where settlers were taking lands from the original aboriginal owners.  The Crown was concerned that this was a violation of international law and that it would cause great “discontentment” amongst the First Nations that the British required as allies against the French.  So the Royal Proclamation imposed a prohibition against acquiring land from First Nations except through Treaties with the Crown.


11. Apart from a few early Treaties signed by Governor James Douglas in 1852 to 1854 and some Treaty 8 spillover from Alberta, the Royal Proclamation and the laws for acquiring land from First Nations were not followed in British Columbia.  


12. Here is a short excerpt from tri-partite (B.C., Canada, First Nations Summit) B.C. Claims Task Force Report from June 28, 1991:


“From the earliest days of its presence in North America the British Crown pursued a policy, set out in the Royal Proclamation of 1763, that recognized aboriginal title. Aboriginal land ownership and authority was recognized by the Crown as continuing under British sovereignty…This policy was not pursued west of the Rockies…The legislature of the united colony [of British Columbia] discriminated against aboriginal people, by removing their right to acquire Crown land. Officials grudgingly continued to create only small reserves. More significantly, the colony’s officials affirmed that aboriginal title had never been acknowledged. No compensation was offered to the First Nations for the loss of traditional lands and resources.”


13. The Supreme Court of Canada has made numerous comments about the history of denial and has directed the governments to deal with First Nations based on the principles of recognition and reconciliation:

a) “And there can be no doubt that over the years the rights of the Indians were often honoured in the breach…As MacDonald J. stated in Pasco v. Canadian National Railway Co.,… ‘We cannot recount with much pride the treatment accorded to the native people of this country.’  For many years, the rights of the Indians to their aboriginal lands -- certainly as legal rights -- were virtually ignored.” 
(Pasco v. Canadian National Railway Co., [1986] 1 C.N.L.R. 35 (B.C.S.C.), cited in R. v. Sparrow [1990] 1 S.C.R. 1075 at p. 1103)

b) “Aboriginal title is a right to the land itself. That land may be used, subject to the inherent limitations of aboriginal title, for a variety of activities, none of which need be individually protected as aboriginal rights under s. 35(1). … Section 35(1), since its purpose is to reconcile the prior presence of aboriginal peoples with the assertion of Crown sovereignty, must recognize and affirm both aspects of that prior presence -- first, the occupation of land, and second, the prior social organization and distinctive cultures of aboriginal peoples on that land.”
(Delgamuukw v. British Columbia [1997] 3 S.C.R. 1010)


c) “The fundamental objective of the modern law of aboriginal and treaty rights is the reconciliation of aboriginal peoples and non-aboriginal peoples and their respective claims, interests and ambitions.  The management of these relationships takes place in the shadow of a long history of grievances and misunderstanding.  The multitude of smaller grievances created by the indifference of some government officials to aboriginal people’s concerns, and the lack of respect inherent in that indifference has been as destructive of the process of reconciliation as some of the larger and more explosive controversies.”  
(Mikisew Cree v. Canadian Minister of Heritage [2005] 3 S.C.R. 388 at para. 1)

14. This historical denial of aboriginal rights and title is why British Columbia is dealing with Treaty negotiations and aboriginal title cases at this late point in our provincial history.  It is also the reason why this Panel continually has to deal with consultation and rights and title issues.  


15. It is also important to add that the denial of aboriginal rights and title extends to all aspects of the relationship between First Nations and the provincial and federal governments from 1763 to the present day.  Here are just a few examples:


(a) Early non-aboriginal settlers were allowed to pre-empt Crown land for free, First Nation members were not.

(b) Canada passed laws banning potlatches and traditional ceremonies.  First Nation members were thrown in jail for speaking our language.

(c) First Nation children were not allowed to go to regular schools.  They were forcibly taken from their families and locked up in Residential Schools where they were punished for speaking their language and many were abused in all manner of ways.

(d) Federal legislation made it illegal for First Nations between 1927 and 1952 to hire lawyers and go to court to protect their rights and title.

(e) Aboriginal citizens were not allowed to vote in federal and provincial elections until recently.

(f) Canadian veterans returning from World War II were entitled to get land under the Veterans Land Act, aboriginal veterans were not.

(g) To this day, the Land Title Office in B.C. will not accept an application from an Indian Act Band to own fee simple property in British Columbia because it has legal opinions stating that corporations and non-aboriginal citizens and groups qualify as legal entities but First Nations do not.
(h) Non-aboriginal cemeteries are protected by cemeteries legislation and cannot be desecrated.  Aboriginal burial sites are excluded from this protection.

b)    Canadian governments, society and corporations need to learn from our history  

16. Canadian society should focus on correcting the injustices of the past instead of continuing and repeating them.


17. Given Canadian history, we believe First Nations should get the benefit of the doubt and the governments should use the precautionary principle in making decisions about the environment and resources in First Nations’ Territory.


18. One of the worse things Canadian society and governments have done to First Nations is to take away our right to govern ourselves and to make our own decisions.  The Canadian government outlawed our traditional system of governance, forced us off our lands and shut us up in tiny Reserves, took away our children and our right to choose how to pass on our teachings and culture, and took away most of our other choices.


19. In the 1960s the provincial government of W.A.C. Bennett made a decision to flood the Tse Keh Nay out of our Territory and villages to create cheap hydro power for the benefit of government, industry and British Columbia in general.  The Tse Keh Nay are still suffering from the impacts of this and other choices made for us by government and industry.


20. Many Tse Keh Nay gravesites were flooded out by the W.A.C. Bennett dam.  The governments should not be flooding out more gravesites.  When Duncan Pierre’s final resting place was chosen, it is unlikely he and his family and friends decided to place him under water in a tailings pit in Duncan Impoundment.  His resting place was carefully chosen in a favourite place with a beautiful view across the lake and up the valley to the mountains.


21. There is no justification for government, industry or society continuing to make decisions for First Nations.  The Tse Keh Nay have a right of self-determination and a right to make choices.  Neither Northgate nor government Ministers should decide that it would be best for the Tse Keh Nay if Amazay is destroyed in return for a few jobs for Tse Keh Nay members.


22. It is important to remember that this is not a choice about sacrificing aboriginal rights and title for the universal benefit of all Canadians.  It is not about something like increasing food supplies for a starving world.  This is about destroying the environment and extinguishing Tse Keh Nay rights to create luxury jewelry for a wealthy few and to generate millions of dollars of profits for a large corporation based in Toronto.  


23. It is also worth noting that the proposed Kemess North mine would be particularly “dirty”.  Earthworks and Oxfam America, co-sponsor a “No Dirty Gold” campaign (http://www.nodirtygold.org/) to try and stop the displacement of indigenous people and destruction of indigenous lands by gold mines.  Their website states that the mining of enough gold to produce a single gold ring  generates approximately 20 tons of mining waste and that 80% of all gold mined is used for jewelry.  The proposed Kemess North mine would apparently produce even more waste on average: approximately 33.4 tons.  (Approximately 187 metric tones, 2,204.62 lbs., of waste rock and tailings would be generated for every ounce of gold Northgate will produce, calculated at 750 million metric tonnes of waste rock and tailings & 4 million ounces of known gold deposits.  This yields 28 grams per ounce or 33.4 tonnes of mine waste to produce a single 5 gram gold ring.)

24. As Chief French stated in the opening pipe ceremony:

“Money, it can be good, it can be bad.  When you destroy a whole nation to make money, it is not a good thing.  You're stealing the spirit of people.  It's no different than Williston Lake [where the Tse Keh Nay were flooded out to create hydro dam]… things aren't all right.  I ask the Creator every day, "Why do my people suffer more than the people that destroy Mother Earth?  We are just poor little Indians out there.  You guys got millions of dollars.  Your value of life and my value of life are two different things.”

(Chief John French, opening ceremony, October 30, 2006)

c)    Environmental Justice issues

25. Appendices B, C, and D of the Tse Keh Nay draft report address a number of issues relating to environmental justice and risk.  In her draft report in Appendix B, Jessica Place, provides a brief analysis of political ecology.  Political ecology is the broad field of study that encompasses social, ethical, cultural and political issues relating to choices that affect the environment.


26. The Tse Keh Nay would like to add a few specific references from the field of Environmental Justice which is a sub-discipline of Political Ecology.  One of the key issues investigated by Environmental Justice researchers is the distribution of benefits and risks.  Over the past two decades researchers have identified disturbing trends where low-income citizens and minorities bear most of the risks from polluting and environmentally destructive industries while higher-income white people get most of the benefits.


27. Many examples of this research are included in an annotated bibliography from Turner and Wu: “Environmental Justice and Environmental Racism: An Annotated Bibliography and General Overview, Focusing on U.S. Literature”, 1996-2002 (Robin Lanette Turner and Diane Pei Wu).  Here is one reference:

“Who is harmed by environmental injustice, or the creation of marginalized landscapes?  Greenberg and Schneider (1994) describe the proliferation of marginal urban landscapes in New Jersey. Since the 1980s, the concentration of locally unwanted land uses (LULUs) and Temporarily Obsolete Abandoned Derelict Sites (TOADS) has increased, especially in [certain] areas…To summarize, the processes that have produced environmental injustice have also simultaneously produced uneven development, marginalized landscapes, increased criminalization of poor people and people of color, and the social movements that work to transform them. A racial formations approach to environmental injustice seeks to interrogate not only racial categories, but also to investigate the long roots of racism that are embedded and masked within natural resource and environmental policies. At the same time, racism’s effects are harmful for society at large. In fact, the dynamics that produce racism are related to those that produce environmental harms.”
(Turner at p. 10)

28. Here is another summary of key principles:


Justice, Equality and Equity

Environmental justice activists and academics have drawn from three broad categories of justice: distributional justice, procedural justice and entitlements (e.g. Cutter 1995, Heiman 1996, Low & Gleeson 1998).  

Distributional justice refers to the distribution of harms (and benefits) over a population. For this standard to be met, then the distribution of harms should not be more prevalent for any identifiable subgroup than another. If egalitarian (equality-based) standards were used to assess distributional justice, then each group should have the same level of harms and benefits. Each 500-person neighborhood might have one recycling plant, two parks, and three plastics factories. If equity-based standards were applied, each group might not have exactly the same level. If children and the elderly are more vulnerable to pollution from plastics, then neighborhoods with a greater share of these populations might have more parks and fewer factories; neighborhoods of childless adults could justly host more factories. Similarly, if people of color are generally in poorer health, and therefore are more susceptible to environmental hazards, then equity standards would suggest these groups should bear a proportionately smaller share of environmental harms.

…Much early EJ scholarship focused on showing the disproportionate location of and exposure to toxic substances (via landfills, Superfund sites, incinerators) near minority and poor communities, or refuting these claims. Application of this distributional justice standard to policy would have the following policy implications. Most importantly, environmental hazards, including the waste itself, should be equitably (or equally) distributed across the population. It follows that the siting of new facilities should not be placed on already overburdened communities— hazard-free areas should be targeted—and remedial actions should be taken to clean up contaminated sites until contamination is evenly distributed. Since hazard-free communities are likely to resist efforts to make them host hazards, this is likely to create pressure for hazard reduction. As many activists argue, hazards do not belong in anybody’s backyard (NIABY).


“Procedural justice focuses on the process through which environmental decisions are made. If decisions are made through a fair and open process, they may be considered just regardless of their distributional impact. Concern with procedural justice therefore centers on two issues: procedural fairness and the effective ability of groups to participate in ostensibly fair processes. Issues of community empowerment and “access to the resources necessary for an active role in decisions affecting people’s lives” are crucial (Heiman 1996). This includes attention to the role of knowledge and expertise in a class-stratified society (Heiman 1996) and the right of communities to be involved in all stages of the planning process, especially when political representatives do not reflect the concerns, needs, knowledge and/or experience of their constituents (for example, see Clarke and Gerlak 1998).


Some procedural justice struggles were as basic as getting translators so that public hearings could be held in multiple languages, or publishing environmental impact assessments in languages other than English. Foster (2002) contends that devolving decision-making and adopting collaborative approaches will not produce procedural justice without explicit attention to distributional equity issues, including the ability to participate.


Entitlements approaches seek to ensure that individuals (and communities) have effective access to and control over environmental goods and services necessary to their well-being (Leach 1999; Sen 1981). This conception of justice leads to minimum standards for just outcomes. For instance, one may say that there is a universal right to a clean and healthy environment (including Romm 2002, Porter 2001; Wolch et al 2002). Realizing these entitlements may require changes in procedures and distribution of benefits and hazards; it is also likely to require a reduction in the production of environmental hazards and significant clean-up of existing contamination.


The entitlements approach is compatible with the precautionary principle, that is, the idea that policymakers should prioritize preventing adverse impacts rather than redressing or remediating them after they have occurred (Montague 1998). “When an activity raises threats of harm to human health or the environment, precautionary measures should be taken even if some cause and effect relationships are not fully established scientifically” (Wingspread Consensus Statement on the Precautionary Principle 1998). When this principle is applied, policymakers err on the side of caution in interpreting uncertain data (see Risk Assessment section). This approach is more likely to produce intergenerational distributive justice.”


29. The proposed use of Amazay for a tailings pond is a prime example of the continuing pattern of environmental racism in Canada.  Northgate and its share-holders, the governments, and a few wealthy jewelry purchasers get most of the benefits.  Most of the jobs and contracts will go to people outside of the Tse Keh Nay communities.  The Tse Keh Nay will carry most of the risks and get few of the benefits.  A dam failure could flood out the community of Kwadacha in as little as 15 hours.  In a few years Northgate can shut down the mine and walk away with the profits.  The Tse Keh Nay will be condemned for all times to a future of fear, wondering when the dam will fail and whether it’s safe to drink water and harvest plants, fish and animals from the watershed.


d)    The Tse Keh Nay are not Pawns on a Chess Board

30. The premise of Northgate and the governments appears to be that it’s fine to destroy Amazay and the Tse Keh Nay’s hunting, fishing, and gathering areas, and our sacred sites at Amazay because we can always go somewhere else to exercise our rights and live our way of life.  These assumptions and this approach were repeated in the recent “ethno-botany” study put forward by Northgate in its May 2007 submissions.


31. This assumption is factually incorrect since there are decreasingly fewer areas left where the Tse Keh Nay can exercise our rights and live our way of life.  There are also fewer and fewer places where hunting, fishing, medicine-gathering, and sacred sites remain viable close to areas where we have always lived and camped.  In other words, our whole traditional way of life has been disrupted because our practices that have to be done together are being separated and spread out all over the place.  


32. More disturbingly, though, this approach treats the Tse Keh Nay like pawns on a chess board that can be moved around to suit the interests and profit motives of corporations and government.  


33. The Supreme Court of Canada commented on this approach in the Mikisew case.  In that case, the government of Canada wanted to displace Cree hunters to build a winter road into Wood Buffalo Park.  Although the Court admitted that it was “a minor winter road”, it heaped scorn on the theory that it was acceptable to interfere with hunting areas as long as the First Nation members could hunt elsewhere in the Territory:

“This cannot be correct…One might as plausibly invite the truffle diggers of southern France to try their luck in the Austrian Alps…” 

(Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage) [2005] 3 S.C.R. 388; [2006] 1 C.N.L.R. 78 at para. 45)


34. Canadian governments and corporations are approaching this issue backwards.  Where we should start is with a Tse Keh Nay land-use plan that sets out areas that need to be protected for the Tse Keh Nay to live a traditional way of life if we choose.  Then we can start working together with industry and government on where mining can take place and under what conditions in our Territory.  

e)    A few jobs to Tse Keh Nay members do not justify destroying Amazay

35. Northgate has made much of its record of employing First Nation workers in recent years.  The Tse Keh Nay support opportunities for training and employment for our members.  However, the decision about whether or not to destroy Amazay should not be made on the basis of a small number of jobs.


36. The number of jobs and contract opportunities for First Nations is relatively small, particularly compared with mines in the Yukon and Northwest Territories.  In some northern jurisdictions mining companies are required by legislation or Treaties to enter into Impact Benefit Agreements and to provide priority contracting, employment, and revenue opportunities to First Nations.


37. The logical and ethical justification are also doubtful.  The logic it that it’s fine to destroy important parts of First Nations’ Territory and interfere with our rights as long as First Nation members are offered a few jobs.  We can imagine a scenario where the government of Montana was proposing a mega-project that would dam or pollute a trans-boundary river flowing into Alberta.  If the government of Alberta opposed the project, could Montana justify it and push it through by offering a few jobs to citizens of Alberta?    


38. If the governments and Northgate truly believe that the few meager jobs and opportunities on offer justify the project, they should leave it for the Tse Keh Nay to decide whether this is an acceptable trade-off.    

f)    It’s time to do the right thing

39. As Chief French stated in the opening ceremony:

“These talks should have never have started in the first place.  There is nothing that would make this right.”

40. We all need to go back to the drawing board.  In a very real way, these EA hearings are this generation’s McKenzie Valley Pipeline enquiry.  In that situation, Thomas Berger sent the governments back to the drawing board.  Decades later, government thinking, consciousness, and understanding of legal obligations have evolved to a point that may allow the McKenzie pipeline project to proceed with the support of the affected aboriginal peoples.  We need time for a similar evolution to take place with respect to government decisions and industry in Tse Keh Nay Territory.



IV.    Summary of problems with the process and consultation

a)    Ongoing Funding Problems
41. The Tse Keh Nay originally proposed a multi-million dollar budget.  This was based on an analysis of what was required for technical analysis and meaningful participation in the process.  Representatives from Northgate and the governments laughed this off as completely unrealistic and made some vague comments that First Nations should not receive funding to duplicate studies that had already been done by Northgate and the Ministries.


42. Hopefully, after all the flaws and inadequacies that have been revealed in the studies carried out by Northgate and the Ministries the Panel will understand the necessity of studies that are carried out, or at least jointly coordinated, by the Tse Keh Nay.   

43. Despite the fact that we still have inadequate funding for this process, the Tse Keh Nay and our communities have been scraping together resources to do our own studies.  Here are some examples:

· We are working on a detailed study of traditional and present use,

· We have started working on genealogies,

· We are working on joint fish and wildlife studies starting in the Williston area and moving outwards, 

· We are working on a multi-year health contaminants study to understand contamination in our Territory and impacts on our food, water and health,

· We undertook an archaeology inventory that has clearly shown the need for further work in the area and the inadequacy of previous investigations, and

· We undertook waste alternatives assessment research that was donated through an environmental law program by Eileen Blackmore.

44. After months of requests from the Tse Keh Nay for funding to allow meaningful participation, CEAA and BCEAO finally presented a funding offer at a meeting with Tse Keh Nay on May 3, 2006 in Vancouver.  The offer was $100,000 from BCEAO, $100,000 from CEAA, and matching funds of $200,000 from Northgate.  

45. Unfortunately, there were a number of questions about this funding that CEAA and BCEAO were not able to answer.  BCEAO advised that Tse Keh Nay may not get the full $100,000 since it could have to be shared with Gitxsan.  BCEAO went away to do some sort of strength of claim analysis and eventually came to the conclusion that Tse Keh Nay could access the entire $100,000.  The BCEAO did not complete this assessment until August 2006.


46. BCEAO and CEAA also kept changing their minds about what portion of the funds had to be used for participation in the Panel process and what portion could be used for the parallel process on consultation and accommodation.  CEAA stated the funding could only be used on the Panel process. Northgate stated that its matching funds could only be used for the Panel process.  BCEAO originally stated that 75% of its funding had to be used on the Panel process.  


47. In other words, there was originally only $25,000 that could be used for the separate process on consultation and accommodation.  Since the consultation and accommodation process is ultimately more crucial than the Panel process in protecting aboriginal rights, title and interests, the Tse Keh Nay could not agree with this funding structure.  CEAA and BCEAO also require Tse Keh Nay to sign standardized funding agreements that are designed for special interests groups and that create problems for First Nations trying to protect aboriginal rights, title and interests.  When the Tse Keh Nay raised concerns with the language found within the standardized funding agreements, CEAA made it clear that accommodating the requested changes would require a much more lengthy approval process and the requested changes may or may not be approved.  CEAA never did assess whether the changes requested were feasible.  The Tse Keh Nay were stuck with the standard wording for stakeholder groups.

48. One of the major problems with the CEAA funding is that the government has a policy that this funding cannot be applied retroactively.  In other words, there was nothing to stop CEAA from dragging their feet until the end of the Panel hearings and then providing funding that could not be used for anything.   In fact, CEAA did not notify the Tse Keh Nay that the funding could be used retroactively until after the Prince George panel hearings.


49. After all of the wrangling, Tse Keh Nay finally submitted a funding application to CEAA in September, 2006.  CEAA representatives responded that the funding application was inadequate.  Additional information was requested and a CEAA representative worked with a Tse Keh Nay representative to ensure that the budget and workplan would be approved quickly.  After five draft budgets, the application was officially delivered.  

50. Over a month later, CEAA sent Tse Keh Nay a letter on November 29, 2006, stating that a committee has reviewed our application and that Tse Keh Nay only qualified for $25,000 in funding.  This was inconsistent with all the promises made by CEAA and with the endorsement of the workplan and budget that CEAA’s representatives reviewed.  Originally, we had concerns that this would affect the matching funding from Northgate but Peter McPhail has stated he would stand by his word and would not reduce Northgate’s funding.  After raising objections to the President of CEAA, and after many hours of extra work in supplying CEAA with further revised workplans and budgets, CEAA finally notified the Tse Keh Nay that $100,000 would be provided.  

51. CEAA will not provide the funds until after all the receipts were provided.  This requires the Tse Keh Nay to spend $100,000 out of internal community programs in order to satisfy CEAA that the funding was deserved.  The CEAA funding has yet to be provided.

52. The Tse Keh Nay have already spent hundreds of thousands of dollars in preparing for and participating in this process (under protest).  This does not include much of the Chief’s and Council’s time and travel that have been donated.  This also does not include the many months of time spent by the Tse Keh Nay to pursue this funding through a protracted, inflexible and problematic process.  Twelve months after CEAA committed funding, the Tse Keh Nay have yet to see this funding materialize.  


53. It is fundamentally wrong for the Tse Keh Nay to be forced to subsidize a process for a mine we do not want that will destroy a lake and extinguish our rights to create profits for the company and taxes for the governments with virtually no benefits to the Tse Keh Nay. 


b)    Lack of full and meaningful involvement in setting up the process

54. The process was set up without meaningful involvement of the Tse Keh Nay.  We are stuck in a flawed process with no real alternatives for waste disposal options on the table and no respect for our rights, title and Territory.

55. The Tse Keh Nay respect the qualifications and experience of the Panel members.  However, the Tse Keh Nay respectfully question why the Panel does not include any Tse Keh Nay members.  In the Yukon and Northwest Territories legislation and Treaties provide for First Nation membership on environmental assessment panels and boards.

56. Shortly after the Province lost the trial court decision in the Taku case, the provincial government amended the Environmental Assessment Act to remove the requirement for First Nation involvement in project committees.  The Province removed the requirement for project committees with First Nation representation and replaced the provisions with discretion for provincial bureaucrats and ministers to decide what involvement First Nations will have in reviews.

57. The Tse Keh Nay acknowledge the work carried out by this Panel but the real question is why non-aboriginal people are making recommendations about the future of our Territory, culture, and way of life.

58. The Courts have been clear about the need to begin consultation at the outset, and the strategic planning and project design stage instead of waiting until most of the decision have been made.

“The duty of consultation, if it is to be meaningful, cannot be postponed to the last and final point in a series of decisions. Once important preliminary decisions have been made and relied upon by the proponent and others, there is a clear momentum to allow a project. This case illustrates the importance of early consultations being an essential part of meaningful consultation.”

(Squamish Indian Band v. British Columbia (Minister of Sustainable Resource Management) (2004), 34 B.C.L.R. (4th) 280, (B.C.S.C.), at paras. 74-75.)

“I conclude that the Province has a duty to consult and perhaps accommodate on T.F.L. decisions. The T.F.L. decision reflects the strategic planning for utilization of the resource. Decisions made during strategic planning may have potentially serious impacts on Aboriginal right and title.”

(Haida v. British Columbia (Ministry of Forests), [2004] 3 S.C.R. 511, at para. 76)

59. Despite the clear direction of the Courts and the requests from the Tse Keh Nay, various government line ministries continue to state the position that they will not consult until the permitting stage.  This position may have been modified recently and there has been one meeting on May 10, 2007.  However, most of the consultation has yet to take place.

c)    Lack of consultation in dealing with issues
60. The Tse Keh Nay acknowledge the efforts of the Panel to raise concerns about issues affecting First Nations and about potential barriers to First Nation participation.  These concerns raised by the Panel do not appear to have resulted in any substantive changes in position on the part of the federal and provincial governments.  Although there has been one meeting on May 10, 2007, there is still no confirmed parallel process to ensure full and meaningful consultation and, as set out above, there are still serious issues with funding.

61. There are numerous examples of lack of consultation.  Representatives from Ministry after Ministry have readily admitted that they have not consulted with the Tse Keh Nay before making the assessments and recommendations for the Panel.


62. The Tse Keh Nay met with federal and provincial representatives on May 10, 2007 in Prince George.  A transcript of this meeting is attached to these submissions.  We urge the Panel to review this transcript to gain a fuller understanding of the problems we have faced in trying to get to a meaningful consultation process.


63. The lack of information and lack of consultation cannot be cured at the permitting stage.  There are a number of examples that demonstrate the futility of setting permit conditions relating to issues such as determining whether or not the south end of Amazay is a caribou calving ground.  The governments may propose that it is acceptable to approve the destruction of Amazay but include a requirement in the permits for the proponent to study caribou calving grounds.  Such a permit condition is useless if Northgate can proceed with the project and destroy whatever caribou calving grounds are revealed by future studies.   


d)    Questions about the LRMP; lack of a joint land-use plan

64. The Panel has asked questions about whether the proposed Kemess North mine is consistent with the LRMP.  


65. In our earlier draft we made the following comments:

It is difficult to imagine how the mine would meet the objectives of Zone #7 for the “Wildlife Special Resource Management Zone”.  However, the real point is that the LRMP was developed without full and meaningful involvement of the Tse Keh Nay.  What is really required is a joint land and resources plan that reconciles Crown planning interests with aboriginal rights and title and Tse Keh Nay land-use plans.  The provincial government has committed in the New Relationship to do joint land-use planning with First Nations but it has not yet happened.


66. Mr. Neufeld, legal counsel for Northgate, pointed out on May 16, 2007 that the proposed mine is within Zone #7 of the Mackenzie LRMP which allows mining.  We accept Mr. Neufeld’s point.  However, upon review, our points still stand.  Section 6.21 of the Mackenzie LRMP sets out objectives relating to First Nations.  The process to date, the proposed Kemess North mine and the destruction of Amazay are not consistent with these objectives.

Nothing in this Land and Resource Management Plan is intended to create, recognize or deny any aboriginal rights or treaty rights. It is the intent of the Table that the objectives contained within this plan avoid infringement on treaty and aboriginal rights. In addition to the application of policies, which facilitate identification and protection of aboriginal rights, this plan recommends that full consideration be given to aboriginal interests and concerns when interpreting and implementing the plan. First Nations’ input will be requested through plan review and operational plan referral processes.


Objective — Treaty and aboriginal rights will be addressed through existing policies.

· Avoid unwarranted infringement of aboriginal and treaty rights through established guidelines and procedures.

· Conduct planning and resource management co-operatively with aboriginal peoples to address their rights and interests.

· Facilitate development of a protocol agreement, including information-sharing strategies, between government resource agencies and First Nations with the intent of producing an effective and streamlined consultation process that meets the needs of both parties.

· Known First Nations traditional and historic uses will be included in resource development planning and where appropriate, co-operatively developed strategies will be incorporated into the plan to minimize the effects of development on First Nations traditional and historic uses.
67. As we stated in our earlier draft, it also appears unlikely that the proposed mine and tailings pond would meet the wildlife objectives of Zone #7 which include:

· Maintain habitat needs of all naturally occurring wildlife species.

· Manage wildlife populations at sustainable levels to meet both consumptive and non –consumptive use levels, consistent with the management direction of each RMZ.

e)    There are better consultation, co-management and EA models available

68. Consultation, co-management and Environmental Assessments are much more meaningful in many other jurisdictions in Canada.  


69. For example, the Yukon Oil and Gas Act specifies that the consent of First Nations is required in some instances:

“In areas where land claims have not been settled, the Oil and Gas Act stipulates that a licence authorizing any oil and gas activity in the traditional territory of the Yukon First Nation cannot be issued without the consent of that First Nation.”
(http://www.emr.gov.yk.ca/oilandgas/oil_gas_process.html)

70. All First Nation Treaties completed in the Yukon have standard clauses providing for First Nation roles in the Development Assessment Process.  The YDAP is also built into Yukon legislation.  The process provides for the protection of First Nation rights and interests and for a role in decision-making by the First Nations.
(http://www.ainc-inac.gc.ca/pr/agr/umb/umb12_e.html)


71. The Labrador Inuit Land Claims Agreement contains a number of provisions for co-management and consultation:

· The Nunatsiavut Government has the authority to reject many types of applications to use water flowing through Labrador Inuit Lands (5.4.4).

· “…if a power Development is proposed within the area set out in the Map Atlas that substantially alters the quantity, quality or rate of flow of Tidal Waters adjacent to Labrador Inuit Lands within the area shown in schedule 5-A, the Development shall not be permitted to proceed until the Nunatsiavut Government and the Developer have concluded a Compensation Agreement and, for purposes of negotiations or an arbitration related to the Compensation Agreement, Inuit shall be entitled to claim for losses likely to result from the substantial alteration to the quantity, quality or rate of flow of the Tidal Waters adjacent to Labrador Inuit Lands” (5.4.14).

· Both the federal and provincial government are required to consult the Nunatsiavut Government “prior to permitting, approving or authorizing a Development of Minerals in the [specified marine] Zone, including any marine transportation in the Zone directly associated with the Development. The Consultation shall take into consideration Inuit rights in the Zone under the Agreement and that Inuit resident in the Labrador Inuit Settlement Area are adjacent to the Zone” (6.6).

· The entire Labrador Inuit Settlement Area is one planning area for the purposes of provincial land and resource planning.  The Province is required to “Consult the Nunatsiavut Government before establishing any land use policy or development regulation under any Provincial Law that applies in or to the Labrador Inuit Settlement Area outside Labrador Inuit Lands or to Water Use in Labrador Inuit Lands” (10.2).

· The Treaty establishes the 7-member Torngat Wildlife and Plants Co-Management Board consisting of 3 members appointed by the Nunatsiavut Government, 2 by the Province, 1 by Canada, with a Chair jointly appointed by all Parties.  The Board is required to carry out its business in Inuktitut unless otherwise agreed.  It is funded based on negotiations between the Parties.
(http://www.laa.gov.nl.ca/laa/liaclaims/)

72. The Tlicho (Dogrib) Treaty provides for the establishment of the Wek’èezhìi Land and Water Board, composed of 50% government and 50% Tlicho appointees with a jointly agreed-upon chair.  The Board is an institution of public government tasked with regulating the use of land and water and the deposit of waste throughout Wek’èezhìi…” (22.3.2).

73. The objective of the Wek’èezhìi Land and Water Board is to provide for conservation, development and utilization of the land and water resources of Wek’èezhìi in a manner that will provide the optimum benefit therefrom generally for all Canadians but in particular for present and future residents of Wek’èezhìi. In exercising its powers, the Board shall take into account the importance of conservation to the Tlîchô First Nation well-being and way of life” (22.3.9)


74. The Tlicho Final Agreement all other Treaties in the North West Territories include requirements for the governments to establish a joint cumulative impact monitoring and management committee.  This is also written into the federal McKenzie Valley Land and Resource Management Act.  

“The legislation implementing the provisions of this chapter shall provide for a method of monitoring the cumulative impact of land and water uses on the environment in the Mackenzie Valley, and for periodic, independent, environmental audits which shall be made public…If the monitoring or environmental audit functions referred to [above] are carried out in the settlement area by a department of government, the department shall do so in consultation with the Gwich’in Tribal Council” (24.1.4).

(http://www.gov.nt.ca/MAA/agreements/gwic1_e.pdf )    

(http://www.ainc-inac.gc.ca/pr/agr/gwich/anrh_e.pdf)

75. These requirements in the NWT Treaties and legislation have led to the creation of the NWT Cumulative Impact Monitoring Working Group, a partnership among NWT Aboriginal governments, the Government of Canada, and the Government of the Northwest Territories.  The Working Group has developed a 5-year monitoring and audit plan (http://www.nwtcimp.ca/ documents/ cimp_audit_wp/CIMP_Audit_WP_ExecSummary_16Mar05.pdf).  


76. When a proposed exploration or development project may have significant impacts, it is submitted to the appropriate co-management board for review.  These boards typically have 50/50 government-aboriginal representation with half the members appointed by First Nations and half appointed by government.  The recent report of the Mackenzie Valley Environmental Impact Review Board on the proposed Ur Energy uranium exploration project is discussed below.

f)    Lack of information, studies, baseline data, analysis, etc.
Lack of Waste Disposal Alternatives

77. The proponent gets to decide what the alternatives are for waste disposal.  Section 16(2) of the Canadian Environmental Assessment Act requires a full assessment of “alternative means of carrying out the project that are technically and economically feasible and the environmental effects of any such alternative means”.  The Tse Keh Nay appreciate the efforts of the Panel to contribute to the consideration of alternatives but as has been pointed out by the Robertson Rescan Report, by Environment Canada and by Ms. Blackmore, there has not yet been a full consideration of alternatives.

78. The Tse Keh Nay were excluded from the pre-application technical workshop where the alternatives were analyzed.  It is primarily Northgate that gets to decide which alternatives will be put forward.  Northgate has continually stated that there is only one option on the Table: destruction of Duncan Lake.  We are in a very strange and unfortunate situation where there is no real review of alternatives.


79. On May 16, 2007 we noted that the Robertson Rescan report is now on the CEAA web-site and that this document highlights.  Richard Neufeld, legal counsel for Northgate stated that the Robertson Rescan report confirms the need to use Duncan Lake.  The Tse Keh Nay view is that the Robertson Rescan report highlights the fact that other methodologies were available for assessing risks and options.



Lack of Analysis of Risks and Lack of Long-term Planning

80. Various experts from Northgate and the governments have carried out risk analyses.  Tse Keh Nay have requested more detail on the factors, values and assumptions used in these risk analyses but there has been little information provided.


81. Neither Northgate nor the governments appear to have factored in the risks relating to the Tse Keh Nay including risks relating to:

a) The potential flooding out of the community of Kwadacha if the dam fails and the increased level of harm caused by this threat given the history of flood impacts from Williston;

b) Impacts on aboriginal rights and title;

c) Impacts on hunting, fishing, gathering plants and medicines, and on the whole Tse Keh Nay way of life, especially if fear of contamination prevents Tse Keh Nay members from exercising our rights and living our way of life in the whole watershed area;

d) Cumulative impacts on health and the environment; and

e) Impacts on the relationship with the Crown and the potential damage caused by further loss of trust including increased risks of litigation and direct action.


82. In addition, neither Northgate nor the governments have done any long-term planning to deal with the fact that the Tse Keh Nay will face the risk of contamination and dam failure for all future generations for all times.  The Panel asked the question “How long is long term?”  Nobody has answered that question.

Lack of Traditional Ecological Knowledge
83. Neither the governments, nor Northgate have included much Traditional Ecological Knowledge.  Government wildlife biologists, fisheries biologists and hydrologists appear to have made no effort work with the Tse Keh Nay.


84. Northgate made some efforts to gather information from the Patrick family but their research is problematic.  It appears that much of the information was gathered in interviews carried out by company representatives.  We requested copies of these past interviews done by Northgate’s researchers.  Richard Neufeld did provide other information we requested but declined to provide these interviews.  It is a serious problem that Northgate’s researcher, John Dewhirst relied on interviews of the Patrick family carried out by Northgate.  We do not know what research methodology they used or what questions they asked.  


85. The interviews carried out by John Dewhirst and reported in the May 2007 update were carried out with Linda Hodgson and Harold Bent present.  Linda Hodgson is the employment coordinator for Kemess South and can exert pressure on First Nation members in terms of whether or not their family members will be offered employment with the mine.  Northgate is trying to pry traditional use information from the Patrick family while at the same time negotiating compensation with them.  The Tse Keh Nay were not invited to participate in the interviews.  The Patrick family did not have legal counsel present.  It is very unfortunate that John Dewhirst agreed to carry out interviews in this setting. 

86. In an earlier draft we stated that Northgate and its experts also demonstrated a near obsessive focus on the Patrick family to the exclusion of all other knowledgeable Tse Keh Nay members and that John Dewhirst interviewed a maximum of 5 out of the 1700 Tse Keh Nay members.  Mr Neufeld objected on behalf of Northgate and stated that they had wanted to interview more members but the First Nations did not allow them access.  We accept these comments and withdraw part of our earlier comments about Mr. Dewhirst’s sample size.


87. Nonetheless, there are obvious problems with the traditional knowledge gathered by Northgate.  For example, Northgate’s research seems to have completely missed the importance of groundhogs, the importance of plants and medicines, and much of history and culture of the Tse Keh Nay.  The more recent update by John Dewhirst at least captures some detail about the importance of groundhogs but misses significant details contained in Tse Keh Nay TEK and referenced in the Tse Keh Nay draft traditional use report.

Lack of Full Analysis and No Consultation on Fisheries Impacts

88. Department of Fisheries and Oceans Regional Manager, Paul Sprout, has determined that “DFO will accept the transplants [proposed by Northgate] as a mitigation measure”.  However, DFO officials have admitted to the Panel that they left it to the proponent to identify whether destruction of fish habitat was avoidable or not and that that they have not consulted with the Tse Keh Nay.  Furthermore, the DFO officials confirmed they have no idea of whether the proposed transplant lakes are within Tse Keh Nay Territory nor whether they are accessible, close to hunting areas, and close to medicine and plant gathering areas. 
(Letter from Paul Sprout, July 24, 2006; Panel Hearings, November 22, 2006)


Inadequate Wildlife Studies and No Consultation

89. The Tse Keh Nay have raised issues about the potential impacts of the proposed project on caribou calving grounds.  Northgate's wildlife biologist, Mr. Turney, has admitted that caribou calves have been seen in the area but he is not sure whether the south end of Duncan Lake is a calving ground.  


90. Mr. Turney has admitted that the proposed project is within 3 km of a mountain goat kidding area.  The Panel requested information about the decline in mountain goat populations in the area and neither Mr. Turney nor any of the government wildlife biologists had any real baseline data on the issue.  


91. There appear to be no studies on ptarmigan and grouse.


92. Neither Northgate nor the governments have done any studies of groundhog (hoary marmot) populations, habitat needs and impacts relating to the proposed project despite the fact that these groundhog are a crucially important species to Tse Keh Nay sustenance and culture.  In the meeting between the Tse Keh Nay and government representatives on May 10, 2007 provincial officials admitted that the province does not track trapline reports of groundhogs, has very little information on groundhogs in the area and that all of the groundhogs in the Kemess North area will be wiped out by the mine.  After the Tse Keh Nay raised these issues in the Panel hearings Northgate hastily threw together some information based on another interview with a couple beleaguered members of the Patrick family.


No Studies on Plants and Medicines

93. Neither Northgate nor the governments have done any significant ethnobotanical research.  They have not consulted about potential impacts on plants and medicines and have little idea what plants and medicines important to the Tse Keh Nay are in the area nor how they may be impacted by the proposed project. 


94. After Tse Keh Nay raised these issues in the hearings, Northgate tossed together a table of plants in the region.  This was done by staff from Gartner Lee: Amanita Coosemans, B.Sc., M.Ed., R.P.Bio., Senior Ecologist, and Laurence Turney, B.Sc., R.P.Bio., Senior Wildlife Ecologist.  The qualifications of these individuals are not provided in the report.  It is notable that they did not conduct any interviews nor did they reference any Tse Keh Nay sources in their bibliography.

95. Nobody bothered to ask how important “gun medicine” plants are.  There is a long tradition of Tse Keh Nay hunters using special plants as medicine for their guns to ensure they can shoot straight and take animals in an honourable way.  Impacts on these sacred plants may result in hunters being unable to bless their guns or to cure faulty guns and may have a significant impact on their ability to hunt for families and their livelihood.

Incomplete Archaeology

96. Mike Rousseau prepared an archaeological assessment of the Amazay area and only managed to find a few sites.  He concluded the area was lightly used historically by a few passing hunters and had low archaeological significance.  He failed to locate the gravesite of Duncan Pierre, the grandfather of Tsay Keh Dene Chief Pierre, which the Tse Keh Nay say is located at the north end of Amazay.   Jim Pike from the B.C. Archaeology Branch wrote to the Panel confirming B.C.'s position that the area is of low archaeological significance.  The Tse Keh Nay wrote to the Minister responsible for the Archaeology Branch to complain that Mr. Pike had made his assessment without any research and that his position was disrespectful and wrong.  The Tse Keh Nay used money from our own over-stretched budgets to hire Frank Craig and his team from Traces Archaeology.  With a low level of effort Frank Craig and his team located 8 new archaeological sites dating back over 1000 years including a potential burial site which may be the grave-site of Duncan Pierre.  When confronted with this evidence and a summary of historical evidence of Tse Keh Nay use and occupation of the Amazay area since the time of mammoths, Jim Pike of the Archaeology Branch declined to re-evaluated the evidence and alter his opinion.  He admitted that he had not consulted with the Tse Keh Nay before or after making his determination.


Insufficient Hydrology

97. The Tse Keh Nay have traditional knowledge of groundwater flowing in the Amazay area.  Nobody has consulted us about this knowledge.


98. There are insufficient studies and models of hydrology and water flows to assess impacts.


Inadequate Socio-Economic Impact Analysis

99. The socio-economic impact analysis provided by Northgate is sadly lacking.  


100. The major impacts of the proposed project will be on the Tse Keh Nay but the report commissioned by Northgate fails to provide basic information or to analyze impacts on the Tse Keh Nay.


101. The Tse Keh Nay note that the Mackenzie Valley Environmental Impact Review Board recently recommended rejection of a proposed uranium exploration project in the Northwest Territories.  The Board based its decision largely on cumulative and spiritual impacts.  

102. The process in the NWT is more advanced than what we have in B.C.  The Board is a joint aboriginal-government co-management Board and the Impact Review took place before the government allowed exploration to occur.  However, the findings and analysis of the Board are highly relevant to the Kemess North EA.  Here are some highlights relating to socio-economic impact analysis:


· It is the Review Board’s opinion that this development, in combination with the cumulative effects of other present and reasonably foreseeable future developments in the Upper Thelon basin, will cause adverse cultural impacts of a cumulative nature to areas of very high spiritual importance to aboriginal peoples.  These impacts are so significant that the development cannot be justified.
(Mackenzie Valley Environmental Impact Review Board: Report of Environmental Impact and Reasons for Decision on Ur Energy Inc. Screech Lake Uranium Exploration Project (EA 0607-003)) 


· The Board took into account “the social impact of widespread distress that would significantly affect the mental well-being of the people of Lutsel K’e”  (at p. 2)
( The Tse Keh Nay and independent researchers such as Jessica Place and Pam Tobin have demonstrated the current mental distress of the Tse Keh Nay caused by traumatic events like the Williston flooding and the fear of Tse Keh Nay people that the Kemess North mine and other proposed mines in the Finlay watershed will put an end to their way of life.
(See, for example, Tse Keh Nay Traditional and Contemporary Use and Occupation at Amazay (Duncan Lake): A Draft Report, Appendix B, at pp. 81-82)


· The Review Board was required to assess socio-economic impacts and used the following questions to guide its review:  

“Are the trade-offs between potential adverse social and cultural impacts and potential beneficial economic impacts acceptable to the people most affected by the development?  
Will potential impacts support or undermine the affected communities’ aspirations and goals?  How does the development fit into existing community or regional plans?  Is the community ready for and comfortable with this type of proposed development? 
Are there areas of special spiritual significance located near the proposed development?
Are there traditionally harvested animals in the area of the proposed development?  What is their sensitivity to disturbance and importance to the local community?” (at p. 34)
( The Tse Keh Nay suggest that the Panel can and should analyze the proposed Kemess North development according to a similar framework of questions.
 

· “Although it is possible for the development as proposed to affect traditional harvesting activities, many of the potential cultural impacts the Board has heard about do not related to direct impacts on traditional activities.  These predicted cultural impacts go beyond the disruption of traditional activities…Based on the evidence, the Review Board finds the importance of the Upper Thelon Basin cannot be based solely on its practical utility, because it is a spiritual area with an intrinsic and intangible cultural value to aboriginal peoples….The project is small but the issues are much bigger because the proposed development is located in a landscape of such vital cultural importance…” (at p. 36).
(  The Kemess North project is not at all small and its direct and physical impacts are self-evident.  However, the Tse Keh Nay submit that the Panel should also take into account the impacts on the intrinsic and intangible cultural value of the Thutade-Amazay area to the Tse Keh Nay.


· “The people of Lutsel K’e are confronted by the potential for rapid industrial change in an area that is of immense importance to them.  However [they] are unable to exert any control, or even have any substantive input, over the activities of mining companies on this land.  This, in the opinion of the Board, is certainly one of the sources of the distress that was demonstrated during this hearing….the Board concludes that the distress exhibited by the residents of Lutsel K’e is of such magnitude as to constitute a significant social impact—that is, a significant undesirable effect on the well-being of these people.”  (at p. 39).
( The Tse Keh Nay have expressed similar distress.  This distress and fear has also been documented by Jessica Place and Pam Tobin.  The Tse Keh Nay submit that this is a significant socio-economic impact that should be given full weight by the Panel in its analysis. 


g)     Lack of Information and Analysis on Cumulative Impacts

103. Under sub-section 16(1)(a) and (b) the Panel is legally required to consider "any cumulative environmental effects that are likely to result from the project in combination with other projects or activities that have been or will be carried out" and to assess "the significance of the[se] effects".  Neither Northgate nor the governments have provided sufficient information to allow the Panel to carry out these legal duties.  

104. The undertakings as part of the Panel process have been somewhat useful.  In some cases this has encouraged the governments to respond more quickly than they have in the past to requests from the Tse Keh Nay.  However, in other instances, such as cumulative impacts, the undertaking process has not helped much.

105. The Ministry of Energy Mines has not yet provided a map of all past, present and proposed mines in the region despite the fact that the Tse Keh Nay requested this map months ago and the fact that this request is now the subject of Undertaking #3.  The provincial government provided a partial answer to Undertaking #4 but has yet to explain which agency is responsible for determining cumulative effects and how this responsibility will be carried out.  

106. The Tse Keh Nay asked this question again at the meeting with government representatives on May 10, 2007, and again the governments failed to answer the question.  The only conclusion is that nobody in the provincial government has their eye on the gauge or their hand in the switch.   Ministry after Ministry continue handing out permits and auctioning off lands, waters and resources in Tse Keh Nay Territory with no idea about when they will reach the tipping point.  When will the last sacred places in Tse Keh Nay Territory be destroyed?  When local populations of important fish and animals be extirpated?  At what point will the Tse Keh Nay be unable to meaningfully exercise their rights and carry on their culture?  Nobody on the government side seems to know or care about the answer to these questions.  At this point it appears that only the Panel and the Courts are in a position to do something about cumulative impacts.  

107. There are many past, present and proposed industrial projects which will contribute to cumulative impacts but the Panel has little or no information on these projects.

108. There are many impacts of Kemess South that have still not yet been documented and analyzed.  

· There is extensive archaeological evidence of occupation, use and burial sites in the Kemess South area.  There has not been a full analysis of these sites.  

· Tse Keh Nay members still maintain that the Kemess South mine was built in the middle or a caribou migration route.  The impacts of Kemess South on caribou is still not well researched or understood.

· Kemess South has destroyed or degraded habitat for groundhogs and other animals and plants and medicines.  These impacts have not yet been well researched or understood.

· The impacts of Kemess South on traditional travel trails and routes have not been fully analyzed and understood.

· There are “no hunting” signs posted all over Kemess South, Kemess North and the whole mountain.  This creates intimidation and interferes with Tse Keh Nay people exercising our rights and carrying out our culture in one of the most important hunting areas in our Territory.

109. There has not even been any analysis of cumulative impacts of nearby projects like Kemess Offset and Sustut Copper.  Northgate owns Kemess Offset which is directly adjacent to Kemess South.  Northgate also owns Sustut Copper which is in close proximity to Kemess North.  Tse Keh Nay requested these areas to be included in the EA process for Kemess North but they were not.  At the very least, the Panel must request the full facts on these proposed project areas and assess the cumulative effects.


110. Tse Keh Nay members have made numerous statements over the past few decades about the cumulative impacts of logging, mining, roads, railways, settlements, guide outfitters and non-aboriginal hunters.  These observations and this Traditional Ecological Knowledge about cumulative impacts have not yet been analyzed or even taken seriously by the governments:


“…during the 50’s and 60’s, the logging was starting to interfere more and more with our people’s way of life.  In the early 1950’s the logging companies started to clear cut large pieces of land…and in the early 1970’s it came into Takla and our kayohs.  This made many of the lands in which we hunted, fished and trapped the wrong kind of place for the animals or fish to live.  As a result, the animals were being pushed up the valleys into less developed areas and hunting and fishing generally was not as good as it used to be.” 
(Affidavit of William Charlie, 1997, at para. 33)


111. Even the limited research done by John Dewhirst for Northgate has provided evidence of cumulative impacts on key species like groundhogs:


Formerly, marmots were abundant on the [Patrick family] trapline. They could be found in the alpine meadows of every mountain. Mount Forrest, about 5 km west of Thorne Lake, was an important marmot hunting ground for the Patrick family (Dewhirst 1995:32). Now, after construction of the Omineca Resources Access Road in the early 1970s, marmots are said to be scarce. Recently, Louise Johnny’s grandson was able to get only three marmots, which were used for a potlatch.

Marmots were hunted in the summer and fall. They could be taken in snares or shot with .22 caliber rifles. According to Joe Bob Patrick, there used to be marmots at Duncan Lake; sometimes, he went there to shoot them with a .22 caliber rifle. Marmots were a staple of the Patrick family and other Sekani families.  Large numbers were taken for winter provisions. Years ago the Patrick family would get from 200 to 400 per year. The late William Charlie recalled that Sekani Bob Patrick would get about 250 marmots a year, and Peter Abraham about 200 (Dewhirst 1995:32). The meat was dried for winter provisions and the hides were made into blankets.

(Northgate Minerals Corporation Kemess North Project Update Submission (May 4, 2007), Appendix C, at p. 12)

112. The Tse Keh Nay note that the Mackenzie Valley Environmental Impact Review Board recently recommended rejection of a proposed uranium exploration project in the Northwest Territories.  The Board based its decision largely on cumulative and spiritual impacts:

It is the Review Board’s opinion that this development, in combination with the cumulative effects of other present and reasonably foreseeable future developments in the Upper Thelon basin, will cause adverse cultural impacts of a cumulative nature to areas of very high spiritual importance to aboriginal peoples.  These impacts are so significant that the development cannot be justified.  Here are some highlights relating to cumulative impact management:


· “The people of Lutsel K’e described their distress at the prospect of industrial development of an area they wish to pass on to their children as they inherited it from previous generations.  Parties to the environmental assessment also expressed concern that development was happening in the Upper Thelon before land use planning had taken place.”  (at p. 1).
( The Tse Keh Nay received the Amazay-Thutade area from previous generations and wish to pass it on to their children.  Exploration and development is taking place in this area before any meaningful planning has been done with the Tse Keh Nay.


· “The Review Board noted that cumulative impacts to the landscape must be managed soon, or land use plans will be unable to effectively deal with cumulative cultural impacts from future developments in the Upper Thelon watershed area.  It also noted concerns resulting from what appears to be a conflict between the federal government’s duty to consult and the free entry system of the Canada Mining Regulations” (at p.2).
( The Tse Keh Nay have raised the same concerns about run-away cumulative impacts and the conflict between the provincial Crown’s duty to consult and the online staking system that has resulted in the whole upper Finlay watershed being blanketed in non-aboriginal claims and tenures with no consultation with the Tse Keh Nay.


· “Concern was also voiced by the Government of the Northwest Territories and the Beverly Qamanirjuaq Caribou Management Board, stating that the proposed development is on the main caribou migration route of the Beverly caribou herd, and the proposed development would be operating during the pre-calving migration period when pregnant caribou are particularly vulnerable.”  (at p. 1).
( The Tse Keh Nay say that Kemess South was built over top of a caribou migration route and that Kemess North will interfere with a caribou calving area.  Northgate’s biologist admit that caribou calves have been observed in the area but he’s not sure if it’s a calving ground.  Kemess South and Kemess North will be operating year-round and will likely have an even greater impact than the seasonal drillings operations that were recommended for rejection by the Mackenzie Board.


· “The Review Board finds that the potential for industrial development is not compatible with the aboriginal values for this cultural landscape.  The Review Board concludes that the impact of the proposed development in combination with the combined impacts of all other past, present and reasonably foreseeable industrial developments in the area are likely to have a significant adverse cultural impact on the aboriginal peoples who value the Upper Thelon.  In the opinion of the Review Board, informed by the evidence on the record, the likely adverse cultural impacts of a cumulative nature are so significant that the development cannot be justified.”  (at p. 38).
( The Tse Keh Nay submit there is similar evidence for the proposed Kemess North project.  The Tse Keh Nay respectfully request the Joint Panel to reach a similar conclusion and make a similar recommendation.


h)     Not consistent with Commitments by Governments and Northgate

113. This EA process and the proposed destruction of Amazay are not consistent with commitments made by Northgate and the governments.

114. Ken Stowe, the CEO of Northgate, committed at a public Chamber of Commerce luncheon in Prince George on October 21, 2004, that this project would not go ahead unless the First Nations approved of it:

“We’ve told the First Nations we won’t do this project unless they support it”.
(‘Mine plan needs support from First Nations: CEO’, Prince George Citizen, Oct. 21, 2004).


115. Unfortunately, Northgate does not appear interested in living up to these commitments they made in 2004.


116. The EA process and the proposed project are not consistent with the New Relationship committed to by Premier Campbell in 2005.  This agreement is an over-arching commitment by the provincial government to First Nations that is intended to apply to all aspects of the relationship between First Nations and the provincial Crown.

“We are all here to stay. We agree to a new government-to-government relationship based on respect, recognition and accommodation of aboriginal title and rights. Our shared vision includes respect for our respective laws and responsibilities. Through this new relationship, we commit to reconciliation of Aboriginal and Crown titles and jurisdictions. We agree to establish processes and institutions for shared decision-making about the land and resources and for revenue and benefit sharing, recognizing, as has been determined in court decisions, that the right to aboriginal title “in its full form”, including the inherent right for the community to make decisions as to the use of the land and therefore the right to have a political structure for making those decisions, is constitutionally guaranteed by Section 35. These inherent rights flow from First Nations’ historical and sacred relationship with their territories.”

117. In the New Relationship document, the Province also recognizes a number of goals including the following:


“To achieve First Nations self-determination through the exercise of their aboriginal title including realizing the economic component of aboriginal title, and exercising their jurisdiction over the use of the land and resources through their own structures;
To ensure that lands and resources are managed in accordance with First Nations laws, knowledge and values and that resource development is carried out in a sustainable manner including the primary responsibility of preserving healthy lands, resources and ecosystems for present and future generations”.

(http://www.gov.bc.ca/arr/down/new_relationship.pdf)


118. The Transformative Change Accord was signed on November 25, 2005 by the Premier, Prime Minister and the First Nations Leadership Council.  The stated purpose of the Accord is to “bring together the Government of British Columbia, First Nations and the Government of Canada to achieve the goals of closing the social and economic gap between First Nations and other British Columbians over the next 10 years, of reconciling aboriginal rights and title with those of the Crown, and of establishing a new relationship based upon mutual respect and recognition.”  The Accord commits to a number of principles including: 

· Recognition that aboriginal and treaty rights exist in British Columbia. 

· Belief that negotiations are the chosen means for reconciling rights. 

· Requirement that consultation and accommodation obligations are met and fulfilled. 

· Ensure that First Nations engage in consultation and accommodation, and provide consent when required, freely and with full information. 

· Acknowledgement and celebration of the diverse histories and traditions of First Nations. 

· Understanding that a new relationship must be based on mutual respect and responsibility. 

· Recognition that this agreement is intended to support social and economic well-being of First Nations. 

· Recognition that accountability for results is critical. 

119. As First Nations Summit Representative Dave Porter stated: destroying a lake to benefit a mine is the status quo.  This is the old way of doing business.  We need to move forward with a new way of doing business that respects aboriginal rights and title in a manner consistent with the commitments in the New Relationship and the Transformative Change Accord.
(Hearing Transcript, November 23, 2006)

V.   Draft Summary of Potential Impacts on Traditional and Present Use

a)   Draft report
This Draft report was presented by Dr. Loraine Littlefield on May 16, 2007.  It is entitled “Tse Keh Nay Traditional and Contemporary Use and Occupation at Amazay (Duncan Lake): A Draft Report”.

b)   Statements from Chiefs, Elders and Community members
A number Chiefs, Elders and Community members provided their statements and comments during the hearings at Prince George, Smithers and Kwadacha.  We request the Panel to give full weight to these comments.

Kemess North Hearings—Tse Keh Nay Summary of Issues and Requests  (May 23, 2007)
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